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[Insert Date]

Dear [insert name]

Amendments to each of § 14 (VAT and Taxes), the definitions of “Other Tax” and “Zero-Rated” in Annex 1, and the Election Sheet of the EFET General Agreement Concerning the Delivery and Acceptance of Natural Gas (Version 2.0/January 6, 2003)
This Letter modifies, supplements, amends, restates, forms part of and is subject to the terms of that certain previously executed EFET General Agreement concerning the delivery and acceptance of Natural Gas (the “General Agreement”) dated as of [                  ,           ] between [                           ] (“Party A”) and [                          ] (“Party B”)(collectively, the “Parties”).

Capitalised terms used but not defined in this Letter shall have the same meanings as ascribed to them in the General Agreement (except as amended herein) and all references to a Section (§) or Sections (§§) in this Letter shall be references to a Section or Sections in the General Agreement.  

The Parties hereby acknowledge and agree that, in accordance with § 23.3 (Amendments), the provisions of the General Agreement are hereby modified, supplemented and amended, effective as of the date of this Letter, as follows:
(A)
§ 14
VAT and Taxes.  § 14 of the General Agreement shall be deleted in its entirety and replaced by a new § 14 (VAT and Taxes) as follows:

1.
VAT:  All amounts referred to in this General Agreement are exclusive of VAT. The VAT treatment of the supply of Natural Gas under an Individual Contract shall be determined pursuant to the VAT laws of the jurisdiction where a taxable transaction for VAT purposes is deemed to take place. If VAT is payable on any such amounts, the Buyer shall pay to the Seller an amount equal to the VAT at the rate applicable from time to time; provided that such amount shall only be required to be paid once the Seller provides the Buyer with a valid VAT invoice (applicable in the jurisdiction of supply) in relation to that amount.  

Where, in accordance with EU and/or national legislation, any supplies under an Individual Contract may be Zero-Rated and/or subject to the reverse charge in accordance with Articles 38, 39 or 195 of Council Directive 2006/112/EC, the following shall apply: 

(a) the Buyer and the Seller hereby covenant that they will do all such proper acts, deeds and things as are necessary (which may include and shall not be limited to providing to the Seller all such proper, true and accurate documentation or assistance as may reasonably be required by the relevant taxing authority) to ensure that such supply is Zero-Rated or subject to the reverse charge for the purposes of such legislation; 

(b) in the event that the Buyer or the Seller fails to comply with such obligation, the non-complying Party shall indemnify the other Party in respect of any and all VAT, penalties and interest incurred by the other Party as a result of the non-complying Party’s failure to comply with the above covenant; and

(c) in the absence of the Buyer providing any documentation as referred to in (a) above, the Seller reserves the right to charge local VAT.

  TC "2. 
Other Taxes"\l 2 2. 
Other Taxes:  All amounts referred to in this General Agreement are exclusive of Other Taxes. In the case of Other Taxes, if the cost of an Other Tax is charged or passed on by the Seller to the Buyer, the Buyer shall pay this amount of Other Tax to the Seller; provided that such amount of Other Tax is identified separately on the invoice issued by the Seller and confirmation is received by the Buyer, where applicable, that such amount of Other Tax has been duly paid or accounted for to the relevant Tax authority, as appropriate.

Where in accordance with EU and/or national legislation there is an exemption or other relief, as applicable, from Other Taxes in respect of any supplies under an Individual Contract, the following shall apply: 

(a) the Buyer and the Seller hereby covenant that they will do all such proper acts, deeds and things as are necessary (which may include and shall not be limited to providing to the Seller all such proper, true and accurate documentation or assistance as may reasonably be required by the relevant taxing authority) to ensure that such supply is exempt from Other Taxes for the purposes of such legislation; 

(b) in the event that the Buyer or the Seller fails to comply with such obligation, the non-complying Party shall indemnify the other Party in respect of any and all Other Taxes, penalties and interest incurred by the other Party as a result of the non-complying Party’s failure to comply with the above covenant; and

(c) in the absence of the Buyer providing any documentation as referred to in (a) above the Seller reserves the right to charge Other Taxes.

  TC "3. 
Seller's and Buyer's Tax Obligation"\l 2 3. 
Seller's and Buyer's Tax Obligation: The Seller shall pay or cause to be paid all Tax on or with respect to Natural Gas delivered pursuant to an Individual Contract arising before the transfer of risk and title at the Delivery Point. The Buyer shall pay or cause to be paid all Tax on or with respect to the Natural Gas delivered pursuant to an Individual Contract arising after the transfer of risk and title at the Delivery Point. Subject to §14.2 the Parties shall pay all Tax arising at the transfer of risk and title at the Delivery Point in accordance with applicable local laws. In the event that the Seller is required by law to pay any Tax which is properly for the account of the Buyer, the Buyer shall promptly indemnify or reimburse the Seller in respect of such Tax. In the event that the Buyer is required by law to pay any Tax which is properly for the account of the Seller, the Buyer may deduct the amount of any such Tax from the sums due to the Seller under the Agreement and the Seller shall promptly indemnify or reimburse the Buyer in respect of any such Tax not so deducted.
  TC "4.
Taxes Targeted At End-Users"\l 2 4.
Taxes Targeted at End-Users: The Buyer covenants to the Seller that, for the purposes of a Tax which is targeted at the end-user, burner or consumer of Natural Gas, either:

(a) 
it will not be an end-user, burner or consumer of such Natural Gas delivered to it under any Individual Contract, or 

(b) 
that the Buyer has the status of an intermediary or any equivalent status as defined in any applicable legislation, or 

(c) 
that the Natural Gas so delivered will either be transported out of the jurisdiction in which the Delivery Point is situated under such Individual Contract or will be re-sold within such jurisdiction, 

and the Buyer will provide such documentation as may be required by applicable legislation to evidence any of the foregoing.

  TC "5.
Exemption Certificates"\l 2 5.
Exemption Certificates: If, however, the Buyer intends to burn or otherwise consume any of the Natural Gas delivered under an Individual Contract, the Buyer shall provide to the Seller, if required under the applicable legislation, a Valid Certificate evidencing the exemption of the Buyer's relevant facility from the Tax which is targeted at the end-user, burner or consumer of Natural Gas, in respect of its energy supply to the reasonable satisfaction of the Seller. If such a Valid Certificate, which is required by any applicable legislation, is not provided and/or the Seller is not so satisfied by the relevant time of invoicing and the Seller is liable to pay the Tax targeted at the end-user, burner or consumer of Natural Gas, the Seller shall charge the Buyer and the Buyer shall pay to the Seller in addition to the Contract Price an amount equal to the Tax which is applicable to the end-user, burner or consumer of Natural Gas on the Natural Gas delivered under such Individual Contract, at the rate applicable at the time of the sale. If the Buyer, subsequent to the Seller charging such Tax, provides the Seller within the applicable time (if any) with a Valid Certificate, the Seller shall reimburse the Buyer for any such Taxes paid by the Buyer, provided the Seller has reclaimed such Tax. 

  TC "6.
Indemnity"\l 2 6.
Indemnity: In the event that, in respect of an Individual Contract, a Party is in breach of its obligations under § 14.4 (Taxes Targeted at End-Users) or § 14.5 (Exemption Certificates), it shall indemnify and hold harmless the other Party against any liability for Tax which is targeted at the end-user, burner or consumer of Natural Gas (and any associated charges or penalties) in respect of Natural Gas delivered under such Individual Contract.

  TC "7.
New Taxes"\l 2 7.
New Taxes: If any New Tax is applicable to an Individual Contract, and the Buyer is, by the use of reasonable endeavours, able to obtain any available exemption or relief therefrom or is contractually able to pass the same through to or be reimbursed in respect thereof by, a third party, the Buyer shall pay or cause to be paid, or reimburse the Seller if the Seller has paid, such New Tax, and the Buyer shall indemnify, defend and hold harmless the Seller from and against any claims for such New Tax.
  TC "8.
Termination for New Tax"\l 2 8.
Termination for New Tax: Unless otherwise specified in the Election Sheet or in the terms of an Individual Contract, the provisions of this § 14.8 shall only apply in respect of an Individual Contract if the period from the date on which the Parties concluded such Individual Contract pursuant to § 3.1 (Conclusion of Individual Contracts) to the end of the Total Supply Period exceeds two years. 

Where the provisions of this § 14.8 apply in respect of an Individual Contract and: 

(a) a New Tax is imposed on a Party (the “Taxed Party”) in respect of the Contract Quantity; and

(b) having used reasonable endeavours to do so, the Taxed Party is unable contractually to pass on the cost of the New Tax to the other Party or a third party; and 

(c) the total amount of the New Tax that would be payable in respect of the balance of the total amount of Natural Gas to be delivered during the remainder of the Total Supply Period (the “Remaining Contract Quantity”), unless otherwise specified in the Election Sheet, shall exceed five percent (5%) of the product of the Remaining Contract Quantity and the Contract Price

then, the Taxed Party shall be entitled to terminate the Individual Contract subject to the following conditions: 

(a) 
the Taxed Party must give the other Party (the “Non-Taxed Party”) at least five (5) Business Days' prior written notice (the “Negotiation Period”) of its intent to terminate the Individual Contract (and which notice shall be given no later than 180 Days after the later of the enactment or the effective date of the relevant New Tax), and prior to the proposed termination the Taxed Party and the Non-Taxed Party shall attempt to reach an agreement as to the sharing of the New Tax; 
(b) 
if such agreement is not reached, the Non-Taxed Party shall have the right, but not the obligation, upon written notice to the Taxed Party within the Negotiation Period, to pay the New Tax for any continuous period it so elects on a calendar month to calendar month basis, and in such case the Taxed Party shall not have the right during such continuous period to terminate the Individual Contract on the basis of the New Tax;  
(c) 
should the Non-Taxed Party elect to pay the New Tax on a calendar month to calendar month basis, the Non-Taxed Party may elect to cease the payment of the New Tax upon giving five (5) Business Days' prior written notice to the Taxed Party of its election to cease payment of such New Tax, in which case the Non-Taxed Party shall indemnify the Taxed Party for the New Tax and related interest and penalties that may be incurred by the Taxed Party in respect of the period during which the Non-Taxed Party had elected to pay the New Tax and the Taxed Party shall again be subject to the provisions of this § 14.8 as if the New Tax had an effective date as of the date on which the Non-Taxed Party ceased payment of such New Tax; 
(d) 
if agreement as to sharing a New Tax is not reached and the Non-Taxed Party does not elect to pay the New Tax for any period of time within the Negotiation Period, the Individual Contract affected shall be terminated on the expiry of the Negotiation Period; 
(e) 
upon termination of the Individual Contract, the provisions of § 11 (Calculation of the Termination Amount) relating to the calculation and payment of the Termination Amount shall apply but only in respect of the Individual Contract(s) so terminated, and for these purposes: 
(i) 
the Non-Taxed Party shall be understood to be the Terminating Party for the calculation of the Termination Amount; and 
(ii) 
the effect (if any) of the relevant New Tax on the calculation of the Termination Amount (or any Settlement Amount) shall be expressly excluded

  TC "9.
Withholding Tax"\l 2 9.
Withholding Tax: If this § 14.9 is specified as applying either in the Election Sheet or its amending term set forth hereinbelow at ¶ (C), the following shall apply between the Parties:

(a) Payments Free and Clear: All payments under an Individual Contract shall be made without any withholding of or deduction for or on account of any Tax unless such withholding or deduction is required by law. If a Party is so required to withhold or deduct Tax from a payment to be made by it, then that Party ("Paying Party") shall notify the other Party ("Receiving Party") immediately of such requirement and pay to the appropriate authorities all amounts withheld or deducted by it. If a receipt or other evidence can be issued evidencing the payment to the authorities, the Paying Party shall deliver such evidence (or a certified copy thereof) to the Receiving Party. 

(b) Grossing-Up: The Paying Party shall increase the amount of any payment which is required to be made subject to a withholding or deduction to the extent necessary to ensure that, after the making of the required withholding or deduction, the Receiving Party receives the same amount it would have received had no such withholding or deduction been made or required to be made, except that no increase shall be made in respect of any Tax: 

(i) which is only imposed as a result of a connection between the Receiving Party and the jurisdiction of the authority imposing the Tax (including, without limitation, a connection arising from the Receiving Party having or having had a permanent establishment or other fixed place of business in that jurisdiction, or having been present or engaged in business in that jurisdiction) other than the mere execution or delivery of this General Agreement, any Confirmation or any Credit Support Document; or

(ii) which could have been avoided if the Receiving Party had delivered to the Paying Party or to the appropriate authority as reasonably requested by the Paying Party, any declaration, certificate, or other documents specified in the Election Sheet in a form reasonably satisfactory to the Paying Party; or

(iii) which is only imposed as a result of any Tax representation made by the Receiving Party in the Election Sheet for the purposes of this § 14.9, failing or ceasing to be true and accurate provided that this paragraph (iii) shall not apply (and the Paying Party shall be obliged to increase the amount of any payment pursuant to this § 14.9(b)) if such representation has failed or ceased to be true and accurate by reason of: 

(aa) any change in, or in the application or interpretation, of any relevant law, enactment, directive, or published practice of any relevant Tax authority being a change occurring on or after the date on which the relevant Individual Contract is entered; or
(ab) any action taken by a Tax authority, or brought in a court of competent jurisdiction, on or after the date on which the relevant Individual Contract is entered into.
(B)
Annex 1 - Defined Terms.  Annex 1 of the General Agreement shall be amended by the deletion of the defined terms “Other Tax” and “Zero-Rated” in their entirety and their replacement with the following new definitions:

“Other Tax” means any energy Tax or excise duty but not including Taxes targeted at end users; and

“Zero-Rated” means, in respect of a supply, a tax exempt export or tax-free export under applicable VAT Rules and “Zero-Rating” shall be construed accordingly.

(C)
Amendment to Election Sheet With Respect To § 14.9(Withholding Tax) Election.
The Election Sheet of the General Agreement shall be amended by the addition of a new election regarding § 14.9 (Withholding Tax), as follows:
§ 14.9 Withholding Tax:

[   ] § 14.9 shall apply, or 





[   ] § 14.9 shall not apply
This Letter shall be duly executed by the authorised representatives of each Party and, when countersigned by you, constitutes a legally binding agreement between us.  In order to record your agreement with and to be bound by the terms of this Letter, please sign and return the enclosed copy of this Letter.
Yours sincerely

[Signatory’s Name]

For and on behalf of
[COMPANY’S NAME]

We agree with and consent to amendment of the General Agreement in accordance with the terms contained in his Letter.

[                                ]

For and on behalf of 

[COUNTERPARTY’S NAME]

Dated: [                               ]
Amendment Letter to 

Tax-Related Provisions of 

Gas Master Agreement (version 2.0)
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